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Why the Advisory Committee on
Evidence Rules Tabled a Proposed
Racial Bias Exception to the ‘No-
Impeachment Rule’ in FRE 606(b)

Advisory Committee on Evidence Rules tabled

a proposal to add a new racial bias exception to
Federal Rule of Evidence 606(b), which generally pro-
hibits jurors from testifying in post-verdict inquiries
into the jury’s deliberations.

While the Committee recognized that the Su-
preme Court created a narrow racial bias exception in
Peria-Rodriguez v. Colorado,' the Committee’s public dis-
cussion evinced a consensus that courts are properly ap-
plying the Pefia-Rodriguez ruling and that both of the
proposed versions of the racial bias amendment risked
unintended consequences. This article explains why the
Committee’s decision to table the proposed amendment
should not deter defense counsel from developing the scope
of Pefia-Rodriguez by asserting the racial bias exception
where appropriate to challenge adverse jury verdicts.

During its May 2026 public meeting, the Judicial

The No-Impeachment Rule
Federal Rule of Evidence 606(b)(1) provides:

During an inquiry into the validity of a verdict
or indictment, a juror may not testify about
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any statement made or incident that occurred
during the jury’s deliberations; the effect of
anything on that juror’s or another juror’s vote;
or any juror’s mental processes concerning the
verdict or indictment. The court may not re-
ceive a juror’s affidavit or evidence of a juror’s
statement on these matters.

Commonly referred to as the “no-impeachment
rule,” this prohibition is intended to protect verdict fi-
nality, encourage free and frank juror communication
during jury deliberations, and prevent post-verdict ju-
ror harassment.?

Balanced against those policy interests, Rule 606(b)(2)
identifies three exceptions to the no-impeachment rule,
permitting juror testimony about whether (1) “extraneous
prejudicial information was improperly brought to the ju-
ry’s attention”; (2) “an outside influence was improperly
brought to bear on any juror”; or (3) “a mistake was made
in entering the verdict on the verdict form.”

The states have adopted their own versions of the
no-impeachment rule, some of which include broader
exceptions than those included in federal Rule 606(b).’

Pena-Rodriguezv. Colorado

In its 2017 decision in Pefia-Rodriguez v. Colora-
do, the Supreme Court held that a criminal defendant’s
Sixth Amendment right to a fair and impartial jury re-
quires admission of post-verdict juror testimony regard-
ing clear juror statements demonstrating reliance on
racial stereotypes or animus to convict.

That case involved an appeal from the conviction
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of a Mexican-American man for sexu-
ally assaulting two teenage sisters in the
bathroom of a Colorado horse-racing
facility.* After the jury was discharged,
two jurors submitted affidavits con-
cerning another juror’s anti-Hispanic
bias toward the defendant and his alibi
witness. The affidavits claimed the juror
said things like, “T think he did it be-
cause he’s Mexican and Mexican men
take whatever they want.”

The Supreme Court held that the
no-impeachment rule must “give way”
where there is “a showing that one or
more jurors made statements exhibit-
ing overt racial bias that cast serious
doubt on the fairness and impartiality
of the jury’s deliberations and result-
ing verdict.” Those statements “must
tend to show that racial animus was a
significant motivating factor in the ju-
ror’s vote to convict.”’

The Court explained that the ques-
tion of whether the requisite threshold
showing of juror racial bias has been
met “is a matter committed to the sub-
stantial discretion of the trial court in
light of all the circumstances.” “[T]he
experience of the courts going forward,”
the Court noted, “will inform the proper
exercise of trial judge discretion in these
and related matters.”

The Court took comfort that, in
the 17 jurisdictions that had already
recognized a racial-bias exception to
their versions of the no-impeachment
rule, there were “no signs of an in-
crease in juror harassment or a loss of
juror willingness to engage in search-
ing and candid deliberations.”*

Evidence Advisory Committee
Consideration

Atmeetingsin 2017 and 2018, the Ev-
idence Advisory Committee considered
the possibility of amending Rule 606(b)
to reflect the Pefia-Rodriguez racial bias
exception to the no-impeachment rule
but decided to table the idea to “to allow
more time for case law to develop.”"

With the benefit of several years
of case law development, the Commit-
tee took this issue up again at its spring
meeting this May. It considered two pro-
posed amendments.

One proposed amendment would
have permitted a juror to testify that an-
other juror’s vote was motivated by racial
bias. Committee members expressed
concern that any such amendment
could risk unintentionally expanding
the narrow holding of Pefia-Rodriguez
or require serial amendments as the con-
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tours of the racial bias exception develop
through case law over time. For exam-
ple, the proposed amendment could risk
suggesting that bias based on ethnicity
is a distinct category from bias based
on race that is or is not covered by the
exception — a question adverted to, but
not decided, in Pefia-Rodriguez."> The
proposed amendment also could risk
suggesting that the racial bias exception
to the no-impeachment rule applies not
only in criminal cases but in civil jury
trials as well."”

The alternative proposed amend-
ment would have taken the more
general approach of permitting im-
peaching juror testimony when con-
stitutionally required. However, Com-
mittee members identified similar risk
of unintended consequences to the ex-
tent a general rule could be interpret-
ed to allow juror testimony about any
violation of a party’s constitutional
rights during deliberations, such as a
juror treating a defendant’s choice not
to testify as evidence of guilt.

The Committee considered those
risks alongside a large body of case
law applying Pefia-Rodriguez, a small
sample of which illustrates both that
practitioners readily rely on it despite
the absence of a racial bias exception
in the text of Rule 606(b) and that
courts have interpreted and applied its
holding narrowly.

For example, in United States v.
Nucera, the Third Circuit affirmed the
conviction of a white police officer for a
hate crime against a Black victim, hold-
ing that the Pefia-Rodriguez exception
was not triggered by heated racial dis-
cord during jury deliberations that led
four jurors to submit affidavits stating
that they believed the defendant was
innocent but voted to convict to avoid
being painted as racist.* The court
explained that none of the evidence
showed that any juror voted to convict
because of the defendant’s race.”

In Rumph v. State, the Alaska
Court of Appeals held that a juror affi-
davit alleging “statements made and at-
titudes of certain jurors during deliber-
ations” showing that “the jury’s verdict
was the result of racism and prejudice”
did not meet Pefia-Rodriguez’s “clear
statement” threshold in the absence of
“objective information about what was
said during deliberations.”*

In United States v. Brown, the
Eleventh Circuit rejected the defen-
dant’s attempt to expand the Pefia-Ro-
driguez exception to encompass juror

testimony alleging anti-police and
gender bias on the jury.”

A divided panel of the Sixth Cir-
cuit adopted a more expansive inter-
pretation of Pefia-Rodriguez in Harden
v. Hillman."® The court held that juror
statements about suspected drug and
alcohol use by the defendant and his
romantic partner, who were Black,
combined with a reference to the Black
defense team as the “Cosby Show,” fell
within the Pefia-Rodriguez exception
even though those statements “require
an inference to conclude they are about
race.”” Still, the court stressed that its
holding was an application, not an ex-
tension, of Pesia-Rodriguez.*

Against this backdrop, the Com-
mittee decided to table consideration of
an amendment to Rule 606(b), reason-
ing that the risks of unintended conse-
quences outweighed the limited benefit
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of conforming the rule text to Pefia-Ro-
driguez in light of case law suggesting
that practitioners and courts are well
aware of the narrow racial bias exception
to the no-impeachment rule. The Com-
mittee also recognized that a rule may
not be required because other ways exist
to alert practitioners about the viability
of Pefia-Rodriguez notwithstanding the
absence of a racial-bias exception in the
text of Rule 606(b), including having
articles published on the subject. More-
over, unlike most rules that are applied
in the heat of a trial, the no-impeach-
ment rule only arises retrospectively,
after the parties have had time to digest
the verdict, consider their arguments,
and conduct legal research.

Racial Bias Exception Remains
Available to Defense Counsel

The Committee discussion balanc-
ing the risks and benefits of amend-
ing Rule 606(b) underscores that
practitioners should not be deterred
from asserting the right to challenge a
jury verdict that was based on racial
bias, even though the Evidence Rules
Committee declined to codify in rule
text the Supreme Court’s decision in
Peria-Rodriguez.

©2026, National Association of Crim-
inal Defense Lawyers. All rights reserved.
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